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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 19th day of January, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13339 and
V. SE- 13340
THOMAS K. CROASDALE and
JOHN L. BURKE

Respondent s.
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CPI Nl ON AND ORDER

Respondent s have appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam A Pope, rendered at the
concl usion of an evidentiary hearing on February 2, 1994.' The
| aw judge affirmed the orders of the Adm nistrator charging each

respondent with violating sections 91.123(b) and 91.13(a) of the

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Federal Aviation Regulations ("FAR " 14 C.F.R Part 91),2 based
on their deviation froman air traffic control (ATC) altitude
cl earance. Sanction agai nst both respondents was wai ved pursuant
to the Aviation Safety Reporting Program (ASRP).® For the
reasons di scussed bel ow, we deny respondents' appeal and affirm
the initial decision.?

The basic facts of this case are not in dispute. On
Decenber 18, 1991, Respondent Croasdal e was pilot-in-conmand
(PIC) of Delta Flight 1220, a MDonnell Douglas DC-9, with a
destination of Louisville, Kentucky. Respondent Burke was
second-in-command (SIC) and operated the controls of the

aircraft. According to his witten statenent, ATC cleared Delta

’These regul ations state, in pertinent part:
8 91.123 Conpliance with ATC cl earances and instructions.
* * * *

(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

8 91.13 Careless or reckless operation.
(a) Aircraft operations for the purpose of air navigation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

3Under the ASRP, pilots who tinely file an incident report
with the National Aeronautics and Space Adm ni stration (NASA) may
avoid any certificate suspension stemm ng fromthat incident
provi ded that, anong other things, the act was inadvertent.

‘Respondents filed a brief on appeal, to which the
Adm nistrator replied. The Adm nistrator also filed a notion to
dism ss the appeal, stating that respondents filed their brief
late. In their reply to the notion, respondents produced
docunent ati on showi ng that the Adm nistrator had agreed to an
extensi on and one was, in fact, granted by the NTSB's Ofice of
Ceneral Counsel. Consequently, the notion to dismss is denied.
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1220 fromflight level (FL) 280 to FL 270 approximtely 70 mles
south of Louisville.®> At about FL 273, Respondent Burke noticed
two B-52s flying in formation near his aircraft's 12 o' cl ock
position. He believed the B-52s were at or above Flight 1220's
altitude. (Ex. A-7.) According to Respondent Croasdale, the B-
52s were about 7-8 mles away and maneuvering erratically, in
that they were noving both vertically and laterally. (Tr. at
92.)

The B-52s were assigned a block altitude of 5,000 through
26,000 feet.® Respondent Croasdale stated that it appeared as if
one of the aircraft was going to pass above the DC-9 and one
woul d pass below. The B-52s ultimately did pass by the DC 9,
approximately one quarter mle off its left wing, according to
respondents. In the controller's opinion, however, the B-52s
were never that close to respondents. He noted that ATC s
conflict alert alarmsounded when Delta 1220 was at FL 264, and
the two B-52s were between Delta 1220's 9 and 10 o' cl ock
position, 5-6 mles away, indicating that a | oss of separation

was i mm nent without corrective action. (Tr. at 16.) Soon

®The controller on duty stated that Delta 1220 was handed
off to him approximately 140-150 mles south of Louisville. The
aircraft was northbound, descending to FL 280. He further
testified that two B-52s were at Delta 1220's 2 o' cl ock position,
nort heast, approximately 40 mles away, traveling in a westerly
direction. (Transcript (Tr.) at 13-14.)

®The B-52s, being mlitary aircraft, comunicated with ATC
on a different frequency than Delta 1220. Respondents therefore
coul d not hear the other conmmunication, so had no warning that
traffic was in the area and were unaware of the block altitude
assi gnnent .
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after, Respondent Burke called ATC to ask the altitude of the B-
52s. Realizing Delta 1220 had dropped below its cl earance,
respondents began to correct the aircraft's altitude. They

mai ntain that, while they could have corrected the altitude

devi ation nore quickly, an abrupt recovery would have al arned the
passengers and, because the fasten-seatbelts sign was off, could
have caused injury.

The | aw judge determ ned, based on the facts, that 1) the
respondents perceived a collision threat; 2) there was no actual
collision threat; 3) Delta 1220 descended 600 feet belowits
assigned altitude and renmai ned below its assigned altitude for
approxi mately 37 seconds while respondents' attention was focused
on the B-52s; and 4) no energency occurred that woul d have
justified respondents' departure fromtheir assigned altitude.
Therefore, Respondent Croasdale, as the PIC, and Respondent
Burke, as the flying pilot, by allow ng thenselves to be
distracted, negligently failed to observe that Delta 1220 was
deviating fromits assigned altitude and, as such, failed to
conply with the ATC direction to maintain FL 270.

On appeal, respondents argue that the | aw judge erred by
finding they were not justified in deviating fromtheir assigned
cl earance in a perceived energency. They further assert that
they acted carefully in maneuvering Delta 1220 to avoid a
collision. In response, the Adm nistrator points out that
nei ther an energency nor a | oss of separation occurred, and

mai ntai ns that respondents did not deviate to avoid a perceived
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collision threat, but instead inadvertently slipped below their
assigned altitude when focusing all their attention on the other
aircraft.

Respondents ask the Board to find that they "were faced with
an energency situation that allowed themto take the action of
deviating fromthe clearance.” (Respondents' brief at 6.) This
argunment, however, is inconsistent wwth their testinony and
witten statenents, in which they both admtted that the altitude
devi ation was inadvertent and occurred while their attention was
fixed on the other aircraft.” The undisputed facts of the case
reveal that the action respondents took was not to purposely
change altitude in order to avoid a potential collision, but to
concentrate their attention on the B-52s to the excl usion of
their other duties.

As holders of airline transport pilot certificates,
respondents were expected to exercise the highest degree of care.

The distraction caused by the two B-52s did not relieve
respondents fromtheir critical responsibility to nonitor their
aircraft's altitude. "[A] pilot's duty to nonitor altitude

during ascent and descent to insure conpliance with an ATC

‘At the hearing, Respondent Croasdale stated that "[o]ur
evasive action was to do nothing, was to hold course" rather than
| eveling off at FL 270. (Tr. at 98.) Yet, he later stated that
he was not aware that they had deviated fromtheir assigned
altitude until they were 250 feet low, thus indicating that the
devi ation was inadvertent. (Tr. at 101.)

The | aw j udge questi oned Respondent Burke, asking "l take it
then what you're saying is the dip bel ow your assigned altitude
was i nadvertent while your attention was distracted?’ To which
Respondent Burke replied, "Yes, sir, it was." (Tr. at 112-13.)
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cl earance is fundanmental, and certainly anong those [duties] nost

vital to flight safety.” Adm nistrator v. MlIntosh and Spri ggs,

NTSB Order No. EA-4174 at 6 (1994). Unanticipated distractions
or the performance of tasks previously unforeseen do not per se
relieve a pilot of this basic obligation to conply with ATC
i nstructions.?®

W agree with the | aw judge's determ nation that, although
respondents perceived a collision threat that m ght have
justified their departure from ATC s instructions, an actual
energency did not exist. An energency is a situation "of such
concern that responsive actions inconsistent with ... the [FARs]

are justified." Admnistrator v. Scott, NITSB Order No. EA-4003

at 4, n.5 (1993).° The responsive actions taken by a respondent

8See, e.g., Administrator v. Dillon, NTSB Order No. EA-4132
(1994), where the respondent, as the non-flying PIC, clained that
he was occupied with unforeseeabl e essential safety-rel ated
duties, in that a sudden, unanticipated weat her systemrequired
himto consult approach plates, which prevented himfrom
monitoring the altinmeter. The Board found that this did not
excuse himfromhis obligation to nonitor altitude. See also
Adm ni strator v. Baughman, NTSB Order No. EA-3563 (1992), where
the respondent admtted the altitude deviation, but clained as
affirmati ve defenses autopilot mal function and the performance of
ot her duties. The Board upheld the violation of deviating from
an ATC cl earance, finding that the respondent did not denonstrate
t he hi ghest degree of care required of a PIC. The respondent's
performance of inportant "see and avoid" functions did not excuse
his failure to nonitor the altineter: "the two are not nutually
exclusive." |d. at 4.

°l'n Scott, ATC relayed a nmessage to the respondent fromthe
airline's dispatch center directing himto return to the airport.
Al'l the respondent knew was that the order had originated with
mai nt enance personnel. The respondent returned and | anded the
aircraft 30,000 pounds over nmaxi mum | andi ng wei ght. The Board
found that he was justified in believing an energency exi sted,
and refused to question his decision to | and over maxi mum wei ght
rather than take the extra time to dunp fuel
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al so nust be reasonabl e under the circunstances. | d. For

exanple, in Adm nistrator v. Onen, 3 NTSB 854 (1977), the

respondent exceeded his altitude clearance by about 600 feet

when, after observing another aircraft closing rapidly on what he
perceived as a collision course, he made a sudden right turn.

The actual vertical separation of the two aircraft was only about
500 feet. The Board determned that this deviation fromaltitude
cl earance was excusable, as the perception that the other
aircraft was at the sanme altitude as respondent's and the
decision to initiate evasive action were not unreasonable. In
the instant case, however, respondents did not purposely take
evasive action. Rather, while in a shall ow descent, both the
captain and co-pilot, who were concentrating on the traffic that
t hey saw nearby, neglected to nonitor the aircraft's altitude.
Conmpl ying with ATC clearances is an inherent part of a pilot's

overall responsibilities. Admnistrator v. Haines, 1 NITSB 769,

771 (1970).

Therefore, for the reasons stated above, we affirmthe | aw
judge's concl usion that respondents viol ated FAR sections
91.123(b) and 91.13(a) by deviating from ATC i nstructi ons.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondents' appeal is denied; and
2. The Administrator's orders and the initial decision are
af firned.

HALL, Chairnman, HAMMERSCHM DT and FRANCI S, Menbers of the Board,
concurred in the above opinion and order.



